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Fourteen Years of Failure in 
Southern School Desegregation 



Thou hypocrite, first cast out the 
beam out of thine own eye; and then 
shalt thou see clearly to cast out 
the mote out of thy brother's eye. 

— Matthew, 7 s 5 . 
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Introduction 



This report is the third in a period of four years in 
which the Southern Regional Council has attempted to tell 
the nation of the deplorable degree of failure in the South 
to comply with the law of the land against racial discrim- 
ination in education, and to suggest the terrible implica- 



tions of this failure. 



In the previous two reports, in 1965 and 1966, there 
were empirical and psychological reasons for including 
some guardedly optimistic, some hopeful words, saying that 
surely the situation would be corrected. This would come, 
it could be felt, once the nation realized the extent of 



failure, of resistance by men of public trust in the South, 
of ineptitude and unrealism on the part of those charged 
with enforcement, of savage damage done to children of both 
races by this enduring record of flaunting the law. 

This time there seems almost no hope, virtually no 
reason to find optimistic words, to say things may improve. 
The mistakes of the past are repeated. The nation has not 
seemed aware even of the failure, let alone resolute enough 



tc end it. 



Such a dismal report comes at a time when many Americans 
— young people and Negroes especially — are disaffected, dis- 
illusioned, disgusted with the government, the basic 
institutions, the socially expressed values of their country. 



1 . 








I 






! 









*; 






f 



[ 

\ 



f. 

I 




o 

ERIC 



] 

| 



Riots, repressions of civil liberties, distrust to the 
degree of hatred of police by many citizens, acrimony so 
bitter in the exchange of ideas that debate degenerates 
into cat-calls, the murder of leaders — these are the marks 
of the disintegration to which American public life has 
come. A tendency to anarchy, a willingness to destroy the 
good along with the bad of such a basic institution as 
higher education, is evident on the one hand. A tendency 
to right-wing totalitarianism is evident on the other. 

And the public expresses its perception of all of 
this with a cry for law and order. Politicians use the 
term as a shibboleth. 

There have been lawlessness and disorder rampant across 
the South since 1954 regarding the just requirement that 
racial discrimination in education be ended. This has been 
the signal failure in a whole incredible series of failures 
in the rights of Negroes, in society's obligations to the 
poor. Children are starving among us, and the official 
reaction is most often to deny the existence of that starva- 
tion, rather than to respond to it, alleviate it. 

The real story told in this report is that of where 
the real breakdown in law and order, all along, has been. 

It is a terrifying story of the object lesson in dishonesty 
and hypocrisy our government and our society have provided 
for a whole generation of young Americans. 

The only real hope that we can put into a report like 
this is the fervent one that the American people will come 
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PART I 



FULL CIRCLE OF FAILURE 

by Glenda Bartley 
Director of Research 
Southern Regional Council, Inc. 
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In the long decade between the Supreme Court's first 
decision in Brown v. Topeka Board of Education and passage 
of the Civil Rights Act of 1964, faith in the ability of 
federal courts to affect substantial integration in the 
public schools of the South had sharply diminished. At 
the time Congress gave legislative sanction to the nation's 
fundamental law, there were only 34,105 (1.17 per cent of 
Negro enrollment) Negro children attending school with 
whites in the eleven southern states. Hope now hinged on 
Title VI of the act, which contained the ingredients for 
a small revolution. Then, for three, bitter, frustrating, 
defeated years, attention was focused on the enforcement 
agency for Title VI — the Department of Health, Education 
and Welfare. It seemed that HEW' s Office of Education with 
its power to cut off federal funds now had the weapon to 
wring compliance from the previously unbudgeable South, 
that school desegregation would cease to be a phenomenon of 
urban tokenism. 

Essentially, the shift away from the courts to the 
executive branch made school desegregation wholly an 
administrative matter. 
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The Administrative Era 

In the first year of this administrative era (1965) , 
the Office of Education issued guidelines for compliance 
with the act. The freedom-of-choice clause (theoretically 
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allowing parents to send their children to any school in 
a given system) in these - guidelines , and in those issued 
subsequently, still placed the burden of desegregation on 
Negro school children and their parents, but the weight of 
resistance was shifted from southern legislatures to 
individual school administrators. Neither the novices at 
HEW nor experienced observers outside the South calculated 
the nature and ability of their new adversaries. School 
administrators in a region yet uncommitted to education are 
a lonely and beleaguered lot. (Support for education as a 
regional panacea is more dogma than dollars.) Early out- 
raged protest over federal intervention and federal control 
soon settled into the sure manipulation by one parallel 
bureaucracy of the other. 

It was also during the brief period before schools 
opened under the first guidelines that the real violence set 
in. The previous ten years had been relatively free of it 
in the matter of school desegregation. There was Mansfield, 
and Clinton, and Little Rock, and New Orleans, where 
screaming mother-mobs appeared on television as the first 
wave of mass media theater of the absurd. But the violence 
was done mostly to psyches of the few Negro children. 

During the first judicial era (1954-64) , the mode of 
southern private resistance was as often economic as physical 
terrorism. And the targets of the bombs, beatings, burnings, 
bullets, firings, credit cut-offs, and foreclosures were 
most often not parents who tried to send their children to 

"white" schools, but people who tried to gain access to 






tin 



0 







& 



ERIC 






3 

public accommodations, register to vote, and the like. 

This was largely because there were virtually no Negro 
parents making the attempt in the rural areas and small 
towns where the varieties of terrorism have been most 
virulent. In the cities, where most of the (token) school 
desegregation occurred during the first judicial era, the 
terrorism was mainly within the schools, a low-grade, day- 
by-day torture of the Negro children by their schoolmates, 
teachers, and administrators. 

Out in the rural areas of the South, where law enforce- 
ment was repressive before it became fashionable to be so, 
the advent of the guidelines, the threat that black children 
might actually go to school with white children, brought a 
wave of terror unmatched since post-Reconstruction whites 
rode around in bedsheets. And economic retaliation against 
the few Negroes who chose the "white" school did not abate. 

In September, 1965, 184,308 (6.1 per cent) Negro 
children enrolled in "white" schools. 

In spite of the increased violence and the pitifully 
small number of Negroes in desegregated situations, there 
was a national misunderstanding of what was happening in 
the South. There were several reasons for this. The 
administrative experiment was taking place in rural areas 
of the South— crossroads towns and hamlets as ill-geared 
for news coverage as Ulverstone, Tasmania. And, since there 
had been virtually no desegregation at all before, any small 
gain was often hailed as a triumph. Another reason for the 
national misunderstanding was perhaps caused by national 
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news media's probably unconscious wish to have done with 
the violence attendant on any significant social change 
in the South. This passion for tranquility, for order, 
has led many a responsible reporter, magazine, newspaper, 
and television network to announce the advent of another 
school year as an occasion of "increased desegregation," 
or even "massive desegregation. . .without violence." (An 
example of such was the story which ran under a headline 
proclaiming that school desegregation swept peacefully 
across Dixies the story itself recounted instances of 
desegregators 1 homes fired into — as many as 32 times — 
in three towns in one state alone.) 

March, 1966, brought new guidelines aimed at plugging 
some of the loopholes that observers felt accounted for 
the debacle during the first year of the administrative 
era. Freedom-of-choice, the most commonly used southern 
compliance method, remained. The choice forms were mailed 
that spring; federal negotiations with individual districts 
continued; a few school systems, notably in Alabama and 
Mississippi (with their unpopular national image) , had 
their funds terminated; private agencies, already cognizant 
they were doing the federal government's job, sent field 
workers to persuade Negro parents to choose the "white" 
school. 

In 1966 there were 2,598,842 (or 88 per cent of the 
Negro enrollment) in all-Negro schools, more, due to 
population increases and the small amount of desegregation, 
than had attended segregated schools in the year of the 
first Brown decision. 
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New guidelines were issued in December, 1966, but it 
was about over — the administrative era. Negro parents, 
target of every trick known to a national minority accustomed 
to working its will on the nation in matters of race, were 
getting tired. Negro children, in all too many instances 
in desegregated schools abused, excluded from activities, 
were disillusioned. Private agencies' field workers, who 
had often been Negroes' only assurance that all of white 
America was not hostile, that they and their children were 
not totally alone, were reluctantly pulling out. 

When school opened in September, 1967, 86 per cent of 
southern Negro students remained in segregated schools. 
Figures for the Deep South were more depressing: Alabama, 

94.6? Mississippi, 96.1; South Carolina, 93.6; Geor^_a, 

90.1; and Louisiana, 93.3. 

Defeat for the administrative experiment in education 
in the only large nation without a national school system 
came for a number of reasons. Freedom-of-choice was a 
fatal blunder. It allowed the violence to work its will, 
permitted white terrorists a victory denied their 
"respectable" counterparts of the 1950' s. Negro parents, 
who had from the first simply been interested in getting 
their children the best education available, failed to see 
the educational value of losing a job, being shot at, in 
order that the children might attend a school only a 
little less bad than the "Negro" one. Even without white 
resistance, the free choice concept in its pure form is an 
administrative impossibility. Realizing this early on. 
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authors of guidelines and court orders as well were forced 

to attach exemption clauses (read as loopholes by southern 

schoolmen) taking into account such physical realities as 

"proximity," "overcrowding" and the like. 

The confounding of Title VI was perhaps present all 

along within the same act. Title IV, little noticed in 

1964, has haunted all the efforts launched under Title VI. 

There are many districts in the South which are like 

Washington, D, C., where the school population is mostly 

Negro and defies conventional zoning or other plans to 

make it desegregated. Such districts in the South are 

still overwhelmingly rural, but Atlanta, Memphis, Richmond, 

* 

and other cities are already, or soon will be, in this 
category. Title IV prohibits "bussing" to achieve racial 
balance. How then desegregate majority-Negro districts, 
or large school systems in which (3e facto housing segrega- 
tion perpetuates school segregation? Pairing (making 
one elementary school serve grades 1-2, another grades 3-4, 
etc., drawing children from wider geographic areas in the 
process), said some experts. Combination pairing-zoning, 
said others. And still others suggested educational 
parks, federally financed in fringe areas to accommodate 
suburban whites and ghetto blacks. This would be achieved 
with urging from (the same) Title IV' s technical assistance 
teams and pressure of fund termination from Title VI 
(carrot and stick, repeated ad. nauseum — the carrot magically 
to overcome heretofore sacrosanct district boundaries, to 



say nothing of county lines and jurisdictions hallowed 
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the South, but the other part of the formula, the basic 
question, ignored — WHAT STICK?) . The restriction on 
bussing eliminated" the possibility of drawing up zone 
plans which would ultimately destroy the dual school 
structure — erase the designations "Negro" and "white." 

It is therefore useless (and even cruel) to criticize 
too strongly the failure of the Office of Education to map 
a strategy other than freedom-of-choice. 

The weapon — termination of federal funds — did not 
prove effective. Most often the sufferers were the pitiful 
black schools. Many southern superintendents seem to hold 
to the philosophy that "Negro" and "federal" are synonymous 
terms. These schoolmen use federal school funds, like 
those allotted under Title I of the Elementary and Second- 
ary Education Act for upgrading education in "deprived" 
areas, to bring Negro schools' per pupil expenditures up 
to the level afforded "white " schools by local finances. 

Perhaps the best summary of the failure of the 
administrative experiment is contained in an example of 
massive school desegregation as it swept non-violently 
across Unadilla, Georgia. 

Roy Hunter was beaten by schoolmates more than once 

i 

at Unadilla High School and received threats on his life 
up until the moment of his singular dark presence in the 
graduation exercises from that seat of learning. Three 
years before, in 1965, his mother, fired from her job, had 
found a dead bear on her front porch — local whites 1 
reminder that her eight children had chosen the wrong 
school. Finally, in 1968, Unadilla lost its federal 
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money — 200,000 badly needed dollars. All but $25,000 of 
that money had gone to the Negro school— much of it spent 
for lunches (upgrading education in the South is all too 
often a matter of feeding children who get little food at 
home) . The community raised tax millage to replace the 
$25,000, and the superintendent announced that since the 
system no longer received federal funds, the "white" 
school would no longer accept black children. The Hunter 
children had been the only desegregators all along. 

Displaying the kind of courage that seems required of 
those who still believe in this country's fundamental 
law, they again attended the "white" school in the fall of 

1968. 

The Second Judicial Era 

March 29, 1967, marked the advent of the second judicial 
era in school desegregation. The Fifth Circuit Court of 
Appeals, sitting en banc (full court), directed each state 
within the circuit to take all necessary affirmative action 
to bring about a "unitary school system in which there are 
no Negro schools and no white schools just schools. 

In October, 1967, the Supreme Court refused to review 
the order, and the National Association for the Advancement 
of Colored People declared the Fifth Circuit ruling to be 
"the most influential school desegregation opinion" since 
Brown versus Topeka . 

Indeed it was. In effect it gave legal sanction to 
the guidelines, while insisting that freedom— of —choice 
plans would be thoroughly examined by the courts to deter- 
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mine whether the method was working. 

On May 27, 1968, the Supreme Court issued a similar 

ruling, stating that, 

In desegregating a dual system of public 
education, a plan utilizing student 'freedom- 
of-choice' is not an end in itself but is 
only a means to the constitutionally required 
end, the abolition of the system of segregation 
and its effects, and, if it proves effective, it 
is acceptable, but, if it fails to undo segrega- 
tion, other means must be used to achieve that 
end.* 

Clearly freedom-of-choice had failed in almost every 
instance to abolish "the system of segregation and its 
effects." 

The decisions renewed hope, all but bludgeoned to 
death by more than a decade of too many Unadillas, an 
Ezekiel's Wheel kind of hope that freedom-of-choice itself 
would be abolished. At the same time civil rights and legal 
agencies were renewing their efforts to desegregate southern 
schools, Education Commissioner Harold Howe, II, was 
expressing federal relief at the re-entrance of the courts 
in a manner which should have been ominous to those who 
were anticipating a new concerted effort by executive and 
judicial branches. Howe said: "Our policies are clearly 

supported by the courts It's not as necessary now as 

it formerly was for those of us in Education to have a role 
in civil rights compliance." 

* 

Green v. County School Board of New K ent County. 88 S.Ct 
1689 (1968). 
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A federal district court in Alabama had issued an 
order (also in March, 1967) which would, in fact, result 
in a collision of the two branches of the federal govern- 
ment in the matter of school desegregation. Lee v. Macon 
County placed 99 of Alabama's 118 school districts under 
court order. These were districts that had formerly 
been operating under HEW guidelines. During the summer, 
of 1967, HEW declared that the Lanett, Alabama, school 
system was not in compliance with the guidelines and was 
therefore ineligible for federal aid? Lanett school 
officials protested that they were now under a court- 
approved plan, and in July the court held that it was the 
court's responsibility to determine whether school systems 
were in compliance with its order. Urging HEW to continue 
investigations and to report any failures to comply, 
the court warned, however, that HEW could only take action 
with its specific approval. 

But meanwhile, all across the South during 1967 and 
the spring and summer of 1968 old school cases were 
reopened and new ones filed. Results were familiar to 
those old enough to remember Brown I and Brown II . District 
courts in numerous cases overthrew freedom-of-choice plans 
and ordered school boards to submit geographic zoning plans 
drawn so as to afford substantial desegregation. 

In many respects the new judicial era was exactly like 
the old. It introduced an entirely new concept in equal 
education to southern whites. No less revolutionary than 
the Supreme Court's announcing in 1954 that separate 
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educational facilities were inherently unequal was the 
idea that desegregation meant white children attending 
formerly "Negro" schools. Freedom-of-choice had been the 
interim separate but equal, not a transitional concept, 
but educational dogma. HEW's acceptance of gradualism was 
not nearly so damning as its acceptance of the southern 
solution. Freedom-of-choice meant Negroes, as many as 
could stand it, in white schools. New, court ordered, 
the zone concept literally meant mixing the schools. 
Administrators (the South, they said, the people , simply 
weren't ready for it, no sir) reluctantly drew up the 
new plans. Through the late spring and early summer 
resistance grew. Just as in the first judicial era, it 
was mainly the cities of the South that were affected. 

And the resistance had a citified, sophisticated new look, 
not seen since the administrative experiment moved the 
issue to the rural South. Committees, organizations 
(Stand Together and Never Divide, etc.) of white parents 
formed (reformed, in many instances — a new generation of 
resisters) to fight for freedom— of —choice. Almost without 
exception they were victorious. 

The new judicial era fell victim to many of the traps 
that had plagued the old one. Federal judges, admittedly 

« J* * * 

l 9 f 

*The Supreme Court stated in Brown II ( 1955 ): "It should 

go without saying that the vitality of these constitutional 
principles cannot be allowed to yield simply because of 
disagreement with them." Brown v. Board of Education of 
Topeka . 1955 , 349 U.S. 294 , 75 S.Ct. 753 , 99 L.Ed. 1083 . 
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not educators, were often forced to believe elaborate 
arguments by schoolmen that what the courts requested was 
simply not (immediately) possible. Redraw all school 
boundaries. • .75,000 children involved. • .teachers already 
assigned. . .overcrowding. . .under crowding. . .BUSSING. . .You 
see, your honor, we would very much like to comply with 
the court order, and we will. • .but not now. (A federal 
district judge in Mississippi recently ruled that, since 
whites would pull out of a zone-desegregated school 
system, freedom-of-choice was consititutional. This bit 
of tortured judicial reasoning was engendered by a poll, 
conducted by whites, of whites in the district. The poll 
revealed that white parents would refuse to send their 
children to public schools; therefore, no desegregation 
would exist. So, freedom-of-choice would, at least in 
theory, allow more desegregation.) , 

Also, pressure by white parents in many locales had 
almost the same effect as threats by southern legislatures 
a decade before. These parents, through their organizations, 
said they would, and in some instances did, close the 
schools down rather than desegregate them. (In Chesterfield 
County, South Carolina, schools were closed for a week due 
to protests by white parents. They were reopened September 15, 
1968, after the board reinstituted the freedom-of-choice plan.) 

Mobile, Alabama, seemed to sum up the first year of the 
new judicial era: The Mobile case had been in court for many 

years. The system was operating under freedom-of-choice. 

In 1967 two per cent of Negro school children attended "white" 
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schools. The Fifth Circuit Court of Appeals in March, 1968, 
instructed the school board to adopt a rigid (no provisions 
for transfers within the system to avoid attending a de- 
segregated school) zone plan, which would have placed about 
1,400 white children in formerly all-Negro schools. White 
parents organized (Stand Together, etc., and Whites Organ- 
ized for Rights Keeping); the area's state senator filed 
a motion in federal court seeking to overturn the new 
ruling on grounds it would be unsafe for white children to 
attend all-Negro schools. After a summer of legal 
battling the federal district judge who had issued the 
initial order came up with a plan allowing senior high 
schools to operate under freedom-of-choice, requiring 
specified attendance zones for elementary and junior high 
schools, and permitting more liberal transfers within the 
attendance zones. When school opened in September, an 
estimated 3,500 Negroes were in formerly all-white schools; 
but very few whites were in formerly all-Negro ones. 

Mississippi, as usual, was the epitome of frustration, 
confusion, and a certain hope. School cases in 50 of 
Mississippi's 148 districts are to be reopened in the fall. 
A spokesman for the NAACP Legal Defense and Educational 
Fund, Inc., the most active agency in the legal battle for 
school desegregation, was confident that in most of those 
districts freedom-of-choice would be discarded and zone or 
pairing plans required. The spokesman also stated that 
such action would result in whites pulling out of the 
public schools in several districts. "It depends on the 
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district , " he said. "Where whites are proud of the schools, 
where the schools are good, whites will stay. In the Delta, 
where schools are bad, whites will probably pull out." He 
cited Corinth, a relatively prosperous community in northern 
Mississippi, as an example of a good school system's holding 
whites in spite of a comprehensive zone plan that would 
result in substantial desegregation. Though Mississippi 
still has a tuition grant statute, which theoretically 
could support private schools, there is little chance of 
its indefinite survival. The Legal Defense Fund spokesman, 
wise in the ways of Mississippi, and still hopeful, said, 
"Whites will probably go through the full cycle of 
resistance and come back to reconciliation again — just 
as they did before." He felt that the South might yet 
solve the problem of desegregation before the North began, 
really, to grapple with it. 

The Pattern of Failure 

There was the chance, a slim one, that the courts might 
succeed, might assure justice at last to school children in 
the South. But all the foregoing history indicates failure, 
and the results of the first year of the second judicial 
era bear out this gloomy prophesy. Though no official 
figures were available in late September, 1968, the old 
pattern seemed to hold. A few more Negroes in school with 
whites in the cities; in some instances rural "Negro" 
schools closed and the entire student body absorbed by the 
"white" ones; a minuscule number of whites in formerly all- 
Negro schools. The second judicial era would, it seemed. 
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encounter the same dilemma that doomed the first one: 

Governor Lurleen Wallace, paraphrasing another Southerner 
who flouted the law when it suited him to do so, said of 
the Fifth Circuit ruling, "They have made their decision, 
now let them enforce it." 

Why those who had lived through the first era, had 
watched the few children life-scarred for the privilege 
of entering a building , fanned the old hope again is probably 
irrelevant. But the results of fourteen long years of 
methodizing, legalizing, computerizing, analyzing, and 
finally, mortifying what is, after all, the basic right 
of every American child — -the right to a good education, 
the right to enter any building to get that education — 
will long be felt in this nation. 

We teach children, all children, that the United 
States of America is dedicated to law and order. We lie. 

We have shown a generation of American children, in the 
public institution closest to their lives, the schools, 
that this nation's fundamental law need not be obeyed; 
we have clearly demonstrated to them that what we expect 
is their conformity to lipservice to the shibboleth. What 
will be the awful effects of this lie upon children, black 
and white alike? What depths of disillusionment when they 
hear us say "law" and observe only "order?" 

7\fter a generation has beheld successful evasion, 
rationalized vaccillation, outright flaunting of the law, 
only a country absolutely wedded to the totalitarian concept 
of order without law could turn on the victims of lawlessness 
and accuse them of destroying the fabric of society. 
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PART II 

THE CONGRESS , THE COURTS , AND THE NATIONAL WILL 



by Robert E. Anderson, Jr. 
Editor of Southern Regional 
Council's Publications 





















The story of how desegregation still hovers at a low- 
level of tokenism involves not only official defiance of the 
federal government and intimidation of Negro parents and 
students but, of late, extremely effective persuasion by 
southern congressmen. 

In 1966, a southern assault on the HEW guidelines was 
directed primarily at desegregation percentage requirements 
which HEW said were used only to measure a school system's 
rate of progress from one year to the other. Southerners 
said the percentages were promulgated to bring about racial 
balance in the schools in violation of the 1964 Civil Rights 
Act. The southern strategy, appealing to northern fears 
that HEW's next move would be to attack de facto segregation 
and the sanctity of the neighborhood school, was partially 
successful in emasculating the guidelines. The House voted 
to require the U. S. Office of Education to hold a full 
hearing before withholding funds from a school district 
considered to be in violation of the guidelines. A House- 
Senate conference changed the provision to allow for fund 
"deferrals," provided a hearing be held within 60 days. In 
addition, the Southerners succeeded in slashing HEW's budget 
request for funds to increase its compliance staff. 

In 1967, House Southerners largely remained in the back- 
ground as a northern liberal — Rep. Edith Green (D.-Ore.) 

— fought their segregation battles for them. In amendments 

17 



0 









! 



i 



I 



i 



i 



18 



to the Elementary and Secondary Education Act of 1967, Rep. 
Green succeeded in requiring HEW to apply its school desegre- 
gation guidelines uniformly to all 50 states, and to cite 
statutory authority under which it withheld federal funds 
from noncomplying districts. Southerners supported both 
measures, charging that in the past, HEW acted discrimina- 
torily in applying the guidelines only to the South and 
illegally in denying funds without authority of the Civil 
Rights Act. Southern civil rights forces were disappointed 
at the adoption of the amendments which they saw as no more 
than spiteful diversionary tactics designed to fragment HEW's 
compliance efforts in the South. 

Southern officialdom gained another victory in 1967 
when a Senate attack led by Georgia Senator Richard Russell 
resulted in a policy statement from the Secretary of Health, 
Education, and Welfare, pledging that the agency would 
give school systems notice of any possible fund termination 
six months prior to the start of the school year. Ear- 
lier Russell had introduced an amendment to the Secondary 



and Elementary Education Act, which would have flatly pro- 
hibited HEW from cutting off funds at any time during the 
school year. Senator Wayne Morse, floor manager for the 
bill, said he could not accept the Russell amendment. 
Southerners, no friends of federal aid to education anyway, 
threatened to filibuster the whole bill to death if he did not. 
But the policy pledge by Secretary Gardner placated Southerners 
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They abandoned their efforts to enact the Russell amendment. 
Interestingly, however, Russell, on the floor of the Senate, 
later admitted that he had "no assurance whatsoever that 
his measure could have passed. He conceded the Secretary s 
policy statement was probably for his forces better than 
passage of his own amendment because it might have been 
filled in a Senate-House conference. In a letter to his 
Senate colleagues, Russell said the compromise represented a 
larger concession than he had thought possible. 

In June of 1968, a coalition of Southerners and northern 
moderates united in the House to bring about what Georgia 
Congressman John Flynt described as "congressional sanction 
to ' f reedom-of-choice . ' " On a crucial 139-109 tally, the 
House voted to retain the so-called "Whitten Amendment to 
the HEW Appropriations Act. That amendment (named after its 
sponsor, Rep. Jamie Whitten, D.-Miss.) stated: 

409. No part of the funds contained in 
this Act may be used to force busing of 
students, abolishment of any school, or 
to force any student attending any secon- 
dary school to attend a particular school 
against the choice of his or her parents 
or parent. 

410. No part of the funds contained in 
this Act shall be used to force busing of 
students, the abolishment of any school 
or the attendance of students of a parti- 
cular school as a condition precedent to 
obtaining federal funds otherwise availa- 
ble to any state, school district, or 
school. 
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Proponents of the amendment were frank in seeking to 
link their cause with that of northern advocates of the 
neighborhood school. Rep. Whitten warned his colleagues 
that "what has been visited upon certain areas of the 
country is about to spread throughout the nation." Rep. 
Robert L. F. Sikes (D.-Fla.) after describing what he 
termed "harassment" of school officials in Florida con- 
cluded: 

This is what is happening to schools 
throughout the land. Probably it has 
happened to your schools. If not, it 
will. 

Rep. Charles E. Goodell (R.-N. Y.) , speaking against 
the amendment, stated the issue clearly: "The two amendments 

specifically provide that no federal money can be 
used to assist school districts in their plans, or to press 
school districts in their plans to meet the Supreme Court 
decision. " 

Rep. Emmanuel Cellar (D.-N. Y.) was even more blunt. 
"What is sought here is to overturn the Supreme Court deci- 

sion /“"regarding f reedom-of-choice_/. " 

Rep. Whitten denied that it was his intention to 
nullify the court decree; however, he declared that when 
it came to appropriations, "we don't have to pay any more 
attention to the courts than we want to. 
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The impact of the House action sent shock waves into 
civil rights ranks, raising serious doubts as to the con- 
gressional will on its own school desegregation legislation. 
Despite the fact that HEW, under reorganized enforcement 
procedures, continued to talk tough about its future plans 
and, conceding the goodwill and intentions of its compliance 
officers, the agency would obviously have been crippled in 
its enforcement efforts by the Whitten amendment. Some 
civil rights observers thought the amendment would so serious- 
ly restrict future HEW desegregation efforts as not only to 
legalize freedom-of -choice desegregation plans but to make 
them the only sort of desegregation plans acceptable. Rep. 
Goodell, for example, put it this way: 

The indirect effect of this, I fear, will 
be that school districts which are nego- 
tiating with the federal government as to 
how they can get full integration in their 
school systems . . . will find themselves 

in a position that when the school board re- 
districts it will not be able to assign 
pupils unless the parents of all these pu- 
pils agree and give their consent. 

The Whitten amendment — pushed in the Senate by Georgia 
Senator Richard Russell — ran into opposition in the Senate 
Appropriations Committee. Liberals succeeded in adding a 
clause making the appropriations restrictions applicable only 
to instances where HEW might attempt to ’’overcome racial im- 
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balance." Southerners on the committee gained concessions 
from their northern colleagues when the committee approved 
another Russell-sponsored amendment requiring HEW to assign 
as many compliance officers to northern states as to the ' 
South.* The committee also approved two other segregation- 
ist amendments , preventing HEW from cutting off funds derived 
from timber taxes or from denying school lunch and medical 
service funds to southern schools. In September, the full 
Senate approved the committee bill with the amendments cited. 

House proponents of the legislation, however, were set 
for a showdown fight and in a House-Senate conference committee 
succeeded in reinstating the Whitten Amendment. The appropria- 
tions bill was resubmitted to the House which in an abrupt 
about-face rejected the Whitten Amendment outright by a 175-167 
vote. Southern civil rights forces, prepared for the worst, 
were astounded? southern congressmen abjected. "We had the 
votes," lamented Georgia Congressman John Flynt, "if the peo- 
ple had been there." 



The Congress v . the Courts. 

Beyond the immediate effects of the congressional ac 

tion on school desegregation (and the mere fact that the 



Whitten Amendment could gain the northern support that it 



The amendment seemed to represent a basic contradiction. 
For to require HEW to devote as much effort to desegregation 1 
the North as in the South was to give HEW the mandate to move 
against de facto segregation everywhere. . Yet Title IV of the 
Civil Rights Act forbids any action to overcome racial im- 
balance inherent in de facto segregation. 













did was in itself a sobering commentary on the national com- 
mitment to integration) , civil rights forces saw another 
potentially greater threat both to the civil rights cause and 
to civil liberties. Implicit throughout the House debate on 
the Whitten Amendment was the sentiment for congressional re- 
straints on the Supreme Court. That sentiment was translated 
into action with passage of the controversial "anti-crime" 
bill , a portion of which specifically nullifies a Supreme 
Court decision in regard to the admissibility of voluntary con- 
fessions in criminal proceedings. Most certainly it was a 
factor in the decision of some senators to oppose the elevation 
of Justice Abe Fortas to Chief Justice of the Court. 

Yet in the realities of American politics, even pessi- 
mistic civil rights advocates doubted that the Congress will 
succeed in actually bringing about a legal reversal of the 
Supreme Court's school desegregation decisions. Even an 
attempt to do so would bring the nation to a constitutional 
crisis such as it has not had since the Civil War. More 
likely, there will be continued efforts to render the rulings 
meaningless through appropriations restrictions and reduc- 
tions. Northern liberals who seem to have no hesitance in 
siding with southern segregationists on such restrictions 
when they see de facto segregation threatened would hardly 
go along with an overt racist effort to nullify the courts. 
Southern congressmen, too, apparently have learned just how 
far they can take their northern colleagues. House debate on 
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the Whitten amendment, for instance, was largely void of 
the fire-eating oratory characteristic of southern congress- 
men in the wake of the 1954 Brown decision. Thus if current 
trends in the Congress continue, trends which increasingly 
seem to reflect opinion of a portion of white middle-class 
America, politely affirmative on such easy either/or issues 
as the end of de jure segregation in the South, but increas- 
ingly testy and antagonistic toward implementing measures 
that will cost more than lip service, dismantling of other 
civil rights enforcement and procedures might also be expect- 
ed. 

The federal structure itself perhaps doomed the adminis- 
trative effort to achieve desegregation. Empowering an agency 
to carry out congressional mandate allows legislators (who 
control the real power) the right to give and to take away — 
to speak out vehemently for civil rights and then on critical 
roll calls to cripple the agency charged with gauranteeing 
those rights. In 1964, the nation seemed bent on conferring 
citizenship on Negroes. Stokely Carmichael articulated 
black power in 1966 and white power seemed to breathe a sigh 
of relief that Negroes no longer deserved nor even desired 
the honor. 

The fact is that while Northerners have only recently 
begun to wrestle with the thorny problems of de facto segrega- 
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tion, many Southerners at last have come to view the process 
of school desegregation as a rather dull serial in which 
each year begins with high expectations and ends with disap- 
pointing results. They see the slow pace of school integra- 
tion as a barometer of the whole national will in the matter 
of civil rights enforcement. For certainly all of the law 
and all of the court decrees necessary for the fulfillment of 
a century's promise have been made. What remains wanting, 
after all of the high and noble sentiments have been expressed, 

is the commitment to implement them. 

In the meanwhile, the disgrace of continued failure to 
bring about an end to dual schools was having precisely the 
effect that white racist elements in the South had striven 
without success in previous years to bring about. As the 
sximmer of 1968 unfolded and a new school year approached, 
many Negroes, reflecting in varying degrees a concept of 
"black awareness," had come to feel that school desegregation 
is no longer a relevant issue. "Why don't whites ever trans- 
fer to our schools? Why should we be the ones to do all the 
sacrificing?" Some voice the attitude, too, that if quality 
education can be achieved in an all-Negro school, then why 
should Negro children suffer the pain, the estrangement, the 
cruelty they subject themselves to in desegregating a "pre- 
viously all-white school." "Separate but equal," never achiev- 
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ed when it was the law of the land, becomes now a sour goal 
of the disappointed, disillusioned, and betrayed • 
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APPENDIX I 

The Jefferson County and Macon County decisions, analyzed in 
Appendix I, were the most significant school desegregation court ac- 
tions of the 1960's. Jefferson Countv initiated a period of extensive 
judicial examination of the efficacy of freedom-of-choice as a means 
of abolishing the dual school structure and eliminating its effects. 
The Fifth Circuit Court of Appeals in Jefferson stressed school 
administrators' affirmative duty to erase the designations "Negro" and 
"white" schools and to offer children of both races a desegregated, 
equal education. 

The federal district court for the middle district of Alabama, 
in its historic Macon County decision, recognized state school offi- 
cials' responsibility for disestablishing the system of school segrega 
tion still prevalent in Alabama. Placing state officials under court . 
order, federal district judges in effect undertook supervision of the 
elimination of the dual school structure throughout the state of 
Alabama. 
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JEFFERSON COUNTY AND MACON COUNTY 
SCHOOL DESEGREGATION DECISIONS 



The Federal Mandate 

Congress in Title VI of the Civil Rights Act of 1964 gave to the 
Department of Health. Education, and Welfare (HEW) authority for secur- 
ing school desegregation in all local school systems receiving federal 
financial assistance. Pursuant to the provisions of Title VI and to 
the subsequent regulations, 1 HEW issued Statements of Policy (guide- 

lines) 

Under the guideline procedures based upon the HEW regulations, 
school districts without dual school systems (presumed to be without 
racial discrimination) could file HEW Form 441 indicating that they 
were in full and immediate compliance with Title VI and the HEW regula- 
tions. These school systems would then be eligible to receive federa 
aid, and had no further obligation. Only if a complaint were filed 
and substantiated would HEW require additional assurance from the school 

district . 

A district which operated a dual school system was required to 
file HEW Form 441-B. This indicated the school district had submitted 
a voluntary plan to desegregate its schools. In the South this was 
usually a freedom-of-choice desegregation plan. The guidelines included 
the basic standards and requirements to which a desegregation plan must 
conform to be acceptable. HEW had the authority to decide if the plan 
was acceptable and to determine if the school district was complying 



X 45 C.F.R. Part 80 (1967). These have not been revised since 
they were first issued 



‘45 C.F.R. part 180 (1967) The in 

three times since th ®y * ere -number *1967. It would be well to 
March and December, 1966, and ? . that the guidelines are not 
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with the plan subject to review. If the school system was not in 
compliance, or refused to desegregate, HEW was authorized to terminate 
all federal financial assistance to the school district. (It should be 
made clear that enforcement action ultimately ending in fund termina- 
tion was not an arbitrary procedure by HEW compliance officials; rather 
HEW enforcement action included administrative safeguards: notification 

of suspected noncompliance, requests for voluntary modification, infor- 
mal and formal hearings and appeals.) If a school system continued to 
refuse to comply with the requirements of the guidelines and had its 
funds terminated by HEW, the only way to force the district to desegre- 
gate was by going into a federal district court and obtaining a court 
order against the school system. 

If a school district under court order to desegregate wished to 
continue to receive federal aid, it was required to submit to HEW the 
court order, accompanied by an assurance of compliance with that order. 
When both conditions were satisfied, the school district was auto- 
matically eligible to receive federal aid. 

If a school district under a court order to desegregate would 
not meet these two conditions, the plaintiffs or the Justice Department 
could seek to rectify the situation by further litigation either in 
the form of a contempt proceeding or a stronger order to desegregate. 

In the Fifth Circuit, a relatively large percentage* of school 
are under court order, with an even larger percentage of 
school children in court order districts. There are three basic reasons 
for this development. First, after the Brown case in 1954 and before 
the Civil Rights Act of 1964, the only remedy against a segregated school 
system was a court order. In this ten-year period most large cities in 
the South were put under court order to desegregate. Second, after 
1954, many school districts failing to comply with the HEW guidelines 

* 

See Tables 1 and 2. 
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